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Emor 5724 “One who injures another” http://www.nechama.org.il/cgi-bin/pagePrintMode.pl?Id=261  

  כד פרק ויקרא

יׁש( יז) י ְוא ִ֕ ִּ֥ ֶּ֖ה כ  ם כָּל־ֶנֶֶ֣פׁש ַיכ  ָ֑ דָּ ת ֖מֹות אָּ ָֽ  :יּומָּ

המַַּו( יח) ֵּ֥ ה כ  ֖ ֶפׁש־ְבֵהמָּ נָּה ֶנָֽ ְלֶמָ֑ ת ֶנֶ֖פׁש ְיׁשַׁ חַׁ ִּ֥ ֶפׁש תַׁ ָֽ  :נָּ

יׁש( יט) ן ְוא ִ֕ ֵתִּ֥ י־י  ָֽ ֹו ֖מּום כ  יתָ֑ ֲעמ  ר בַׁ ֲאֶׁשֶ֣ ה כַׁ שָָּׂ֔ ן עָּ ֶשה ֵכ֖ ִּ֥ ֹו ֵיעָּ  :לָֽ
ֶבר( כ) ת ֶׁשֶׁ֚ חַׁ ֶ֣ ֶבר תַׁ ן ֶׁשָׂ֔ י  ת עֶַׁׁ֚ חַׁ ֶ֣ ן תַׁ י  ן עַָׁׂ֔ ת ֵׁש֖ חַׁ ֶ֣ ן תַׁ ר ֵׁשָ֑ ֲאֶׁשֶׁ֨ ן כַׁ ֵתִּ֥ אָּ  מּום   י  ָֽ םבָּ ן דָָּׂ֔ ִֶּ֥תן ֵכ֖ נָּ ֹו י   :בָֽ

ֵּ֥הּו( כא) ה ַמכ  ֖ נָּה ְבֵהמָּ ְלֶמָ֑ ֵּ֥הּו ְיׁשַׁ ם ַמכ  ֖ דָּ ת אָּ ָֽ  1:יּומָּ

ט( כב) ַּ֤ ְׁשפַׁ ד   מ  ְהֶיֶ֣ה ֶאחָּ ם י  ֶכָׂ֔ ר לָּ ֵגִּ֥ ח כַׁ ֖ ֶאְזרָּ ְהֶיָ֑ה כָּ י י  ִּ֛ י כ  ִּ֥ ֖ק ֲאנ  ם ְיֹקוָּ  :ֱאֹלקיֶכָֽ
ר( כג) ֵבֶ֣ ֵאל   ֶאל־ְבֵנֶ֣י ֹמֶׁשה   וְַׁידַׁ ְשרָּ ֶ֣  י  ל יאּווַּׁיֹוצ  ֵלֵּ֗ ְמקַׁ ָֽ חּוץ   ֶאת־הַׁ ה ֶאל־מ  ֲחֶנָׂ֔ מַׁ ָֽ ּו לַׁ ְרְגמִּ֥ ֶבן ֹא֖תֹו וַּׁי  ָ֑ י־ אָּ ל ּוְבֵנָֽ ֵאֶ֣ ְשרָּ ּו י  שָׂ֔ ר עָּ ֲאֶׁשִּ֛ ָֽ ִּ֥ה כַׁ ּוָּ  צ 

֖ק ה ְיֹקוָּ  :ֶאת־ֹמֶׁשָֽ
 

Alef.  

1. Sephorno claims that the juxtaposition of v. 17 and 18 is the first of three demonstrations by 

the Tora that even when the act is the same, depending upon the victim of the act, the 

punishment can be different. In this case, killing a human being results in the death penalty, 

while killing an animal will be punished by monetary compensation. 

 In terms of having an effect, blasphemy comprises words of no consequence—דיבור בטל .2

since it is impossible to adversely affect God. 

כאשר יהי' נעשה בנושאים מתחלפים, אע"פ שהוא פועל אחד בעצמו, יתחלף עונשו כפי חילוף אותם 

 when the action is directed at different objects, even though the action is—הנושאים

identical in each case, the punishment will be determined in light of the intrinsic nature of 

the object/victim.  

3. Yehayahu 8:21 “And they shall pass this way that are sore bestead and hungry; and it shall 

come to pass that, when they shall be hungry, they shall fret themselves, and curse by their 

king and by their God, and, whether they turn their faces upward.” 

The verse is being brought by the commentator to demonstrate that associated the king and 

God together when looking for someone to blame for one’s troubles is common and typical.  

4. The principle of lex talionus (lit. “the law of retaliation”; “an eye for an eye”) is logical, and 

would be the ideal way to respond to personal injury if we would be able to do it precisely, 

which we aren’t, as if reflected in the following three cases cited in the Talmud:  

Bava Kamma 83a-84a 

…It was taught: R. Dosthai b. Judah says: Eye for eye means pecuniary compensation. 
You say pecuniary compensation, but perhaps it is not so, but actual retaliation [by 
putting out an eye] is meant? What then will you say where the eye of one was big and 
the eye of the other little, for how can I in this case apply the principle of eye for eye? If, 
however, you say that in such a case pecuniary compensation will have to be taken, did 
not the Torah state, Ye shall have one manner of law, implying that the manner of law 
should be the same in all cases? I might rejoin: What is the difficulty even in that case? 
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 כא פסוק כד פרק אמור פרשת ויקרא י"רש
 :חבורה בה בעושהנ דבר וכאן, בהמה בהורג דבר למעלה - ישלמנה בהמה ומכה( כא)

 להקישו ובא סהכתוב דבר ואמו אביו ובמכה נפש כאן נאמר שלא, חבורה בו עשה אלא הרגו לא אפילו - יומת אדם ומכה
 מיתה לאחר שהמקללו שמצינו לפי, מיתה לאחר למכה פרט, מחיים ואמו אביו מכה אף, מחיים בהמה מכה מה בהמה למכה
 שיעשה עד חייב אינו ואמו אביו מכה אף, תשלומין אין חבלה אין שאם, בחבלה בבהמה ומה. שפטור במכה לומר הוצרך, חייב
 :חבורה בהם

http://www.nechama.org.il/cgi-bin/pagePrintMode.pl?Id=261
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Why not perhaps say that for eyesight taken away the Divine Law ordered eyesight to 
be taken away from the offender?  For if you will not say this, how could capital 
punishment be applied in the case of a dwarf killing a giant or a giant killing a dwarf, 
seeing that the Torah says, Ye shall have one manner of law, implying that the manner 
of law should be the same in all cases, unless you say that for a life taken away the 
Divine Law ordered the life of the murderer to be taken away?  Why then not similarly 
say here too that for eyesight taken away the Divine Law ordered eyesight to be taken 
away from the offender?  

Another [Baraitha] taught: R. Simon b. Yohai says: 'Eye for eye' means pecuniary 
compensation. You say pecuniary compensation, but perhaps it is not so, but actual 
retaliation [by putting out an eye] is meant? What then will you say where a blind man 
put out the eye of another man, or where a cripple cut off the hand of another, or 
where a lame person broke the leg of another? How can I carry out in this case [the 
principle of retaliation of] 'eye for eye', seeing that the Torah says, Ye shall have one 
manner of law, implying that the manner of law should be the same in all cases? I might 
rejoin: What is the difficulty even in this case? Why not perhaps say that it is only where 
it is possible [to carry out the principle of retaliation that] it is to be carried out, whereas 
where it is impossible, it is impossible, and the offender will have to be released 
altogether? For if you will not say this, what could be done in the case of a person 
afflicted with a fatal organic disease killing a healthy person?  You must therefore admit 
that it is only where it is possible [to resort to the law of retaliation] that it is resorted 
to, whereas where it is impossible, it is impossible, and the offender will have to be 
released.  

Abbaye said: [The principle of pecuniary compensation] could be derived from the 

teaching of the School of Hezekiah. For the School of Hesekiah taught: Eye for eye, life 

for life, but not 'life and eye for eye'. Now if you assume that actual retaliation is meant, 

it could sometimes happen that eye and life would be taken for eye, as while the 

offender is being blinded, his soul might depart from him. But what difficulty is this? 

perhaps what it means is that we have to form an estimate,  and only if the offender will 

be able to stand it will retaliation be adopted, but if he will not be able to stand it, 

retaliation will not be adopted? And if after we estimate that he would be able to stand 

it and execute retaliation it so happens that his spirit departs from him, [there is nobody 

to blame,] as if he dies, let him die. For have we not learnt regarding lashes: 'Where 

according to estimation he should be able to stand them, but it happened that he died 

under the hand of the officer of the court, there is exemption [from any blame of 

manslaughter] 

5. Sephorno believes that striking parents is not equivalent to striking any other human being. 

Therefore it is in a category unto itself, with both striking and cursing parents resulting in 

the death penalty.  

Beit.  

The Lechem Mishneh answers his own question as follows: 

  ה הלכה א פרק ומזיק חובל הלכות משנה לחם
 רוצח לנפש כופר תקחו דלא מקרא ראיה הביא כבר הרי ת"וא'. וכו באיברים שנאמר שזה ומנין[ ה]

 . מניין ליה קמבעיא מאי כ"וא איברים לראשי לוקח אתה אבל לוקח אתה אי רוצח לנפש דמשמע
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  לי? למה מכה' 'מכה ,’כופר תקחו ולא‘ דכתיב מאחר וכי“ אמרו החובל פרק דבריש ל"וי

Bava Kamma 83b 

…for] it is laid down, “He that smiteth any man…” “And he that smiteth a beast …”2 

(Does this refer to v. 18 or 21?)3  Just as in the case of smiting a beast compensation 

is to be paid, so also in the case of smiting a man compensation is to be paid.   

And should this (reason) not satisfy you, note that it is stated, “Moreover ye shall 

take no ransom for the life of a murderer, that is guilty of death,”4  implying that it is 

only for the life of a murderer that you may not take “satisfaction,” whereas you 

may take “satisfaction” (even) for the principal limbs, though these cannot be 

restored… 

 

But what is meant by the statement, “If this reason does not satisfy you”? (Why 

should it not satisfy you?) — The difficulty which further occurred to the Tanna was 

as follows: What is your reason for deriving the law of man injuring man from the 

law of smiting a beast (a combination of v. 18-20) and not from the law governing 

the case of killing a man (v. 17) (where Retaliation is the rule)? I would answer: It is 

proper to derive (the law of) injury from (the law governing another case of) 

injury, and not to derive (the law of) injury from (the law governing the case of) 

murder.  

                                                           
2 See the verses from VaYikra 24 at the beginning of the answers: 

יׁש( יז ִּ֥  ְוא ִ֕ ֶּ֖ה יכ  ל־ֶנֶֶ֣פׁש ַיכ  ם כָּ ָ֑ דָּ ת ֖מֹות אָּ ָֽ  .את  השני שהרגתמשמע < -- :יּומָּ

ֵּ֥הּו( יח ה ַמכ  ֖ ֶפׁש־ְבֵהמָּ נָּה ֶנָֽ ְלֶמָ֑ ת ֶנֶ֖פׁש ְיׁשַׁ חַׁ ִּ֥ ֶפׁש תַׁ ָֽ  .את הבהמה שהרגתגם משמע < --..:נָּ

יׁש( יט ן ְוא ִ֕ ֵתִּ֥ י־י  ָֽ ֹו ֖מּום כ  יתָ֑ ֲעמ  ר בַׁ ֲאֶׁשֶ֣ ה כַׁ שָָּׂ֔ ן עָּ ֶשה ֵכ֖ ִּ֥ ֹו ֵיעָּ  :לָֽ
ֶבר( כ ת ֶׁשֶׁ֚ חַׁ ֶ֣ ֶבר תַׁ ן ֶׁשָׂ֔ י  ת עֶַׁׁ֚ חַׁ ֶ֣ ן תַׁ י  ן עַָׁׂ֔ ת ֵׁש֖ חַׁ ֶ֣ ן תַׁ ר ֵׁשָ֑ ֲאֶׁשֶׁ֨ ן כַׁ ֵתִּ֥ ם מּום   י  דָָּׂ֔ אָּ ָֽ ן בָּ ִֶּ֥תן ֵכ֖ נָּ ֹו י   :בָֽ

ֵּ֥הּו( כא ה ַמכ  ֖ נָּה ְבֵהמָּ ְלֶמָ֑ ֵּ֥הּו ְיׁשַׁ ם ַמכ  ֖ דָּ ת אָּ ָֽ  .לא ברור על מה מדובר, הריגה או חבלה< --:יּומָּ

ט( כב ַּ֤ ְׁשפַׁ ד  אֶ  מ  ְהֶיֶ֣ה חָּ ם י  ֶכָׂ֔ ֵגִּ֥ר לָּ ח כַׁ ֖ ֶאְזרָּ ְהֶיָ֑ה כָּ י י  ִּ֛ י כ  ִּ֥ ֖ק ֲאנ  ם ְיֹקוָּ  :ֱאֹלקיֶכָֽ
3 Bava Kamma 83b 
To what case of 'smiting' does it refer?  
If to (the verse) (VaYikra 24:21) “And he that killeth a beast, shall make it good: and he that killeth a man, shall be 
put to death,” does not this verse refer to murder?  — The quotation was therefore made from this text: (Ibid. 18) 
“And he that smiteth a beast mortally shall make it good: life for life,” which comes next to (Ibid. 19) “And if a man 
maim his neighbor: as he hath done so shall it be done to him.”  But is (the term) “smiting” mentioned in the latter 
text?  — We speak of the effect of smiting implied in this text and of the effect of smiting implied in the other text: 
just as smiting mentioned in the case of beast refers to the payment of compensation, so also does smiting in the 
case of man refer to the payment of compensation. But is it not written: (Ibid. 17) “And he that smiteth any man 
mortally shall surely be put to death” (which, on account of the fact that the law of murder is not being dealt with 
here (because of the contents of v. 18, which refers to the break, the eye, the tooth, but not the soul) surely refers 
to cases of mere injury and means Retaliation]? (i.e., that the corresponding limb of the  perpetrator has to be 
eliminated rather than paying monetary compensation)— (Even this refers to the payment of) pecuniary 
compensation. How (do you know that it refers) to pecuniary compensation? Why not say that it really means 
capital punishment?  — Let not this enter your mind; first, because it is compared to the case dealt with in the 
text, (Ibid. 21) “He that smiteth  a beast mortally shall make it good,” and furthermore, because it is written soon 
after, (Ibid. 19) “as he hath done so shall it be done to him,“  thus proving that it means pecuniary compensation. 
(See summary page.) 

  לה פרק במדבר4 
ּו( לא) ְקחִּ֥ א־ת  ָֹֽ ֶפר   ְול חַׁ  ְלֶנֶֶ֣פׁש ֹכֶׁ֨ ּוא ֹרֵצָׂ֔ ע ֲאֶׁשר־הִּ֥ ֖ ׁשָּ ּות רָּ מָ֑ י־֖מֹות לָּ ת כ  ָֽ  :יּומָּ
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It could, however, be argued to the contrary; (that it is proper) to derive (the law of 

injury inflicted upon) man from (another case of) man but not to derive (the law of 

injury inflicted upon) man from (the case of) beast.  

This was the point of the statement “If, however, this reason does not satisfy you.”  

(Th explanation of the alternate derivation is as follows:) “It is stated: (fn. 4) 

“Moreover ye shall take no ransom for the life of a murderer that is guilty of death; 

but he shall surely be put to death,” implying that it was only”for the life of a 

murderer” that you may not take ransom whereas you may take ransom (even) for 

principal limbs though these cannot be restored.”  

But was the purpose of this (verse), “ye shall take no ransom for the life of a 

murderer”, to exclude the case of principal limbs?5 Was it not requisite that the 

Divine Law should state that you should not make him (the murderer) subject to 

two punishments, i.e. that you should not take from him pecuniary compensation as 

well as kill him? — This, however, could be derived from the verse, VaYikra 24:22) 

“One judgment”, (which implies that) you can make him liable for one crime but 

cannot make him liable for two crimes.   

But still was it not requisite that the Divine Law should state that you should not 

take pecuniary compensation from him and release him from the capital 

punishment? — If so the Divine Law would have written, “Moreover ye shall take no 

satisfaction for him who is guilty (and deserving) of death”; why then write “for the 

life of a murderer”6 unless to prove from it that it is only “for the life of a murderer” 

that you may not take ransom, whereas you may take ransom (even) for principal 

limbs though these could not be restored?  

But since it was written, “Moreover ye shall take no ransom (implying the law of 

pecuniary compensation in the case of mere injury), why do I require (the analogy 

made between) “smiting” (in the case of injuring man and) “smiting” (in the case 

of injuring beast)?7  

 .'וכו בהמה מכה ל"קמ ניתיב דמי בעי אי א"ה מהאי, אי ותירצו

                                                           
5 I facetiously refer to this assumption as “The Law of the Conservation of Pesukim”, whereby from a particular 
superfluity one can derive only one law and no more. Consequently, if a verse is already serving the purpose of 
providing a source for a particular law, another law cannot then be derived from it as well. The Talmud is seeing 
whether BaMidbar 35:31 is “available” for the purpose that Bava Kamma 83b wishes to derive from it. 
6 That is to say that although the body of the verse is being used to teach that no compensation can be accepted 
from a murderer, the superfluous turn of phrase “Nefesh Rotzeach” that could have been done without with a 
simply possessive pronoun “Lo” teaches this additional idea, that compensation is taken with respect to human 
injury.  
7 The case has been made so strongly for using BaMidbar 35:31 as the source for monetary compensation with 
regard to human injury, we no longer understand why it was necessary to create a derivation using VaYikra 24:18-
20? Once again, it should be sufficient to derive a rule from a single biblical location rather than from more than 
one. In the end, each of the Derashot on their own is flawed, and the other is necessary to demonstrate that the 
flaw does not result in not having any source at all.  
 If there was only “Maka Maka”, we could attack it by saying that laws about human beings should not be 
derived from laws having to do with animals since man is a much more significant creature than an animal 
 If there was only “LeNefesh Rotzeach” we could attack it by saying that in the case of personal injury, the 
perpetrator has a choice of either monetary compensation or losing his limb. Just as in the case of an injury to an 
animal, the perpetrator can do only one thing, i.e., pay for the damage, so too in the case of human injury.  
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— It may be answered that if (the law would have had to be derived only) from the 

former text, I might have said that the offender has the option, so that if he wishes 

he may pay with the loss of his eye or if he desires otherwise he may pay the value 

of the eye; we are therefore told (that the inference is) from smiting a beast: just as 

in the case of smiting a beast the offender is liable for pecuniary compensation so 

also in the case of injuring a man he is liable for pecuniary compensation. 

 האי בעי, ואי ניתיב; האי בעי, דאי נימא דלא מ"חבורה" זו ראיה להביא ל"ז רבינו הוצרך לכך כ"וא

 ...דוקא ממונא נ"ה דוקא, ממונא דהתם היכי דכי ניתיב,

2. (There is no question on the Gilayon concerning RaMBaM, Mishneh Tora, Hilchot Chovel 

U’Mazik 5:9-11. But if I had to guess, based upon my experience with the Gilayanot, I would 

imagine the question to be as follows: What are the differences between how the perpetrator 

responds to having injured someone personally compared to when he has damaged another’s 

property? Why?)  

Property damage: a) Monetary payment directly commensurate with the worth of the damage. 

Personal damage: a) In addition to financial compensation, there must be a request for 

forgiveness from the victim. b) the monetary compensation will go far beyond the worth of 

the immediate damage, maximally including five payments: 1) “Nezek”--the amount of 

earnings that will be lost over a lifetime of work as a result of the injury; 2) “Tza’ar”—a 

calculation of the pain and discomfort that was experienced by the victim; 3) “Ripui”—

medical costs arising directly from the injury; 4) “Boshet”—an amount calculated to reflect 

the humiliation experienced by the victim as a direct result of the injury; and 5) “Shevet”—a 

minimum wage for as long as the victim is unable to rejoin the workforce.  

The reason for the two extra dimensions applicable to personal injury is that whereas a piece of 

property can always be replaced—granted there may have been a sentimental attachment 

to the possession that has been damaged or destroyed, but that is not considered 

objectively significant to the point where the process of compensation will be affected—

every human being is unique and cannot just be given money to make up for some sort of 

deficit that has been caused by another’s actions. Furthermore, a personal injury constitutes 

a personal affront—doing something to one’s property could also be construed and even 

intended as such an affront, but the long-term residual effects are relatively limited—and 

the devaluation of another who is Created in the Image of God, is viewed as not only a civil 

infraction of the social contract governing all members of a particular society, but also as a 

religious transgression Bein Adam LeChaveiro, requiring forgiveness and atonement. (I have 

maintained in other contexts that in fact every Bein Adam LeChaveiro infraction can also be 

viewed as a sin vis-à-vis Bein Adam LaMakom, due to the verity of all human beings 

manifesting the Image of God. Man’s exalted existential status is also the reason for the 

quantitatively greater compensation that is imposed for personal injury.  

Gimel.  

1. Beno Jacob’s8 inferences from verses regarding the truism that personal injury damages are 

extracted via monetary compensation rather than physical retaliation: 

                                                           
8 Benno Jacob (1862–1945) was a liberal rabbi and Bible scholar. Jacob studied in the Rabbinical Seminary and 

University of his native Breslau (now Wrocław, Poland). He served as a rabbi between the years 1891-1929 until he 
retired to Hamburg to concentrate on his exegetical work. Already in his student years he was active in the fight 
against antisemitism, he founded a Jewish student's society that introduced fencing duels as a method of 

http://en.wikipedia.org/wiki/Rabbi
http://en.wikipedia.org/wiki/Wroc%C5%82aw
http://en.wikipedia.org/wiki/Wroc%C5%82aw
http://en.wikipedia.org/wiki/Poland
http://en.wikipedia.org/wiki/Hamburg
http://en.wikipedia.org/wiki/Antisemitism
http://en.wikipedia.org/wiki/Fencing
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a) Beraishit 44:33 

Now therefore, let thy servant, I pray thee, abide instead of the lad a bondman to my 

lord; and let the lad go up with his brethren. 

b)    Shemot 21:27 

And if he smite out his bondman's tooth, or his bondwoman's tooth, he shall let him go 

free for his tooth's sake. 

c) Iyov 28:15 

It cannot be gotten for gold, neither shall silver be weighed for the price thereof. 

d)   Ibid. 16:4 

I also could speak as ye do; {N} if your soul were in my soul's stead, I could join words 

together against you, {N} and shake my head at you. 

e)    I Melachim 20:39 

And as the king passed by, he cried unto the king; and he said: 'Thy servant went out 

into the midst of the battle; and, behold, a man turned aside, and brought a man unto 

me, and said: Keep this man; if by any means he be missing, then shall thy life be for his 

life, or else thou shalt pay a talent of silver. 

f)     II Melachim 10:24 

And they went in to offer sacrifices and burnt-offerings. Now Yehu had appointed him 

fourscore men without, and said: “If any of the men whom I bring into your hands 

escape, his life shall be for the life of him.” 

 

It seems to me that Jacob’s premise is that the term “Tachat” is used not with respect to a 

quid pro quo, i.e., literally “an eye for an eye”, but rather as the corresponding 

consequence, that is by definition not be of a kind with the entity to which it is being 

compared or pronounced, in the eventuality that  a certain thing happens. Consequently,  

                                                           
defending the honor of Judaism when it was degraded by antisemitic students. He was also an active author and 
orator in the fight against German antisemitism in the years following World War I. He opposed Zionism not only 
because of his belief in a Jewish-German synthesis, but also because he saw in Zionism a complete secularization 
of Judaism and a basis for Jewish atheism. Benno Jacob was a scholarly liberal rabbi (with a University degree in 
Semitics) in Germany until World War II. Before leaving Germany, he produced a monumental commentary on 
Genesis. Recently, a German edition of his commentary on Exodus has been published. Generally, Jacob is linked 
with Umberto Cassuto as one of the great twentieth-century opponents of the Documentary Hypothesis. Jacob 
was not a fundamentalist and did not believe in Mosaic authorship. His rejection of the Documentary Hypothesis 
was based on his sense that the Pentateuch presents so much literary unity and spiritual harmony that a search for 
its "sources" could only be an exercise in futile hypothesis. Melding a traditionalist (if not traditional) view of the 
Torah with a knowledge of Semitics and applying a Germanic thoroughness to his conviction that no word in the 
Torah is out of place, he produced two commentaries which attempt to explain nearly every nuance of every word 
in the Bible. The programmatic statement in his 1916 book, Quellenscheiden und Exegese im Pentateuch, illustrates 
his concerns: 

(The Bible’s) means of representation may be termed the semi-poetic or dichotomistic. It proceeds like 
poetry, but without its strict measure (i.e., meter), employing instead paired thoughts, patterns of words 
and clauses and syntax, in doublets, parallels and contrasts; it is rooted, when all is said and done, in the 
Semitic (way of thought), which grasps matters dichotomously. This manner of seeing, conceiving and 
representing dominates the Hebrew language and literature in its entirety, to its subtlest manifestations... 
http://en.wikipedia.org/wiki/Benno_Jacob  

 

http://en.wikipedia.org/wiki/Zionism
http://en.wikipedia.org/wiki/Jewish_atheism
http://en.wikipedia.org/wiki/Book_of_Genesis
http://en.wikipedia.org/wiki/Book_of_Exodus
http://en.wikipedia.org/wiki/Cassuto
http://en.wikipedia.org/wiki/Documentary_Hypothesis
http://en.wikipedia.org/wiki/Mosaic_authorship
http://en.wikipedia.org/wiki/Pentateuch
http://en.wikipedia.org/wiki/Torah
http://en.wikipedia.org/wiki/Benno_Jacob
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a) Instead of requiring Binyamin to stay, allow me, Yehuda, to stay in his place. Yehuda 

was not involved in pilfering Yosef’s cup and therefore there was no crime for which 

his freedom should be restricted. But he wishes to stay so that Binyamin could 

return to his father Yaakov.  

b) Losing a tooth is not comparable to allowing a slave to go free. It is just the 

consequence should a slave to mistreated to the point where he loses a tooth.  

c) A statement is being made that compensation in a certain situation is priceless and 

therefore whatever “cost” is applied to it will never be commensurate with what 

has transpired. In effect, in such a context lex talionis is impossible.  

d) No two souls can ever be deemed identical. They might be placed in somewhat 

comparable situations, but it will never actually be the same.  

e) The prisoner was not under the threat of death, yet the jailer was. The prisoner 

escaping cannot be considered an instance of death, even though it might result in 

the death of the individual charged with holding him.  

f) See e) above.  

2. Yirmiyahu 5:19 

And it shall come to pass, when ye shall say: “Wherefore hath the LORD our God Done all 

these things unto us?” Then shalt Thou Say unto them: “Like as ye have forsaken Me, and 

served strange gods in your land, so shall ye serve strangers in a land that is not yours.' 

 

Jacob would argue that this instance of “Tachat” is the most convincing of the biblical 

references because serving HaShem is a unique circumstance due to the Uniqueness of 

HaShem Himself. However apt serving aliens in an alien land is to the metaphor of serving 

alien gods, worshipping HaShem, and its converse, i.e., engaging in idolatry, cannot be 

equated to being in exile and serving non-Jewish masters. It is a consequence, not a literal 

substitute. Therefore the manner in which “Tachat” is utilized in these instances is not given 

over to an interpretation that would support a literal rendering of “Ayin Tachat Ayin” in the 

Tora when “Tachat” is employed. 

Daled.  

From these citations from Hammurabi’s Code, it would appear that “Tachat” is only used 

with respect to human property,9 in contrast to damage to another’s person. In cases of 

property, a complete substitution is possible—see the caveat that I mention in Beit 2 

above—whereas when it comes to another’s person, each individual is unique, rendering 

compensation impossible, leaving the only alternative physical retaliation.  

The Tora’s innovation is that as imperfect as monetary compensation may be deemed to be 

in physical injury, it is a better approach, with adjustments such as five payments, than 

physical retaliation. 

                                                           
9 Although a slave is a human being, within this society he is viewed as property, much as an Eved Kena’ani is 
viewed in the Tora:  

VaYikra 25:45-6 
45 Moreover of the children of the strangers that do sojourn among you, of them may ye buy, and of their 
families that are with you, which they have begotten in your land; and they may be your possession. 46 
And ye may make them an inheritance for your children after you, to hold for a possession: of them may 
ye take your bondmen forever; but over your brethren the children of Israel ye shall not rule, one over 
another, with rigor. 
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  כד פרק ויקרא

יׁש( יז) י ְוא ִ֕ ִּ֥ ֶּ֖ה כ  ם כָּל־ֶנֶֶ֣פׁש ַיכ  ָ֑ דָּ ת ֖מֹות אָּ ָֽ  :יּומָּ

ֵּ֥הּו( יח) ה ַמכ  ֖ ֶפׁש־ְבֵהמָּ נָּה ֶנָֽ ְלֶמָ֑ ת ֶנֶ֖פׁש ְיׁשַׁ חַׁ ִּ֥ ֶפׁש תַׁ ָֽ  :נָּ

יׁש( יט) ן ְוא ִ֕ ֵתִּ֥ י־י  ָֽ ֹו ֖מּום כ  יתָ֑ ֲעמ  ר בַׁ ֲאֶׁשֶ֣ ה כַׁ שָָּׂ֔ ן עָּ ֶשה ֵכ֖ ִּ֥ ֹו ֵיעָּ  :לָֽ
ֶבר( כ) ֶ֣  ֶׁשֶׁ֚ תתַׁ ֶבר חַׁ ן ֶׁשָׂ֔ י  ת עֶַׁׁ֚ חַׁ ֶ֣ ן תַׁ י  ן עַָׁׂ֔ ת ֵׁש֖ חַׁ ֶ֣ ן תַׁ ר ֵׁשָ֑ ֲאֶׁשֶׁ֨ ן כַׁ ֵתִּ֥ ם מּום   י  דָָּׂ֔ אָּ ָֽ ן בָּ ִֶּ֥תן ֵכ֖ נָּ ֹו י   :בָֽ

ֵּ֥הּו( כא) ה ַמכ  ֖ נָּה ְבֵהמָּ ְלֶמָ֑ ֵּ֥הּו ְיׁשַׁ ם ַמכ  ֖ דָּ ת אָּ ָֽ  :יּומָּ

ט( כב) ַּ֤ ְׁשפַׁ ד   מ  ְהֶיֶ֣ה ֶאחָּ ם י  ֶכָׂ֔ ר לָּ ֵגִּ֥ ח כַׁ ֖ ֶאְזרָּ ְהֶיָ֑ה כָּ י י  ִּ֛ יאֲ  כ  ִּ֥ ֖ק נ  ם ְיֹקוָּ  :ֱאֹלקיֶכָֽ
ר( כג) ֵבֶ֣ ֵאל   ֶאל־ְבֵנֶ֣י ֹמֶׁשה   וְַׁידַׁ ְשרָּ יאּו י  ֶ֣ ל וַּׁיֹוצ  ֵלֵּ֗ ְמקַׁ ָֽ חּוץ   ֶאת־הַׁ ה ֶאל־מ  ֲחֶנָׂ֔ מַׁ ָֽ ּו לַׁ ְרְגמִּ֥ ֶבן ֹא֖תֹו וַּׁי  ָ֑ י־ אָּ ל ּוְבֵנָֽ ֵאֶ֣ ְשרָּ ּו י  שָׂ֔ ר עָּ ֲאֶׁשִּ֛ ָֽ ִּ֥ה כַׁ ּוָּ  צ 

֖ק ה ְיֹקוָּ  :ֶאת־ֹמֶׁשָֽ
What is meant by the Derasha “Maka Maka”? 

 

a. v. 21 The Hekeish: (כא )ֵּ֥הּו ה ַמכ  ֖ נָּה ְבֵהמָּ ְלֶמָ֑ ֵּ֥הּו ְיׁשַׁ ם ַמכ  ֖ דָּ ת אָּ ָֽ :יּומָּ  

i. “Yumat” is to be taken literally, and in this case, the human victim has been murdered. 

b. v. 18-20 The Semichut HaParashiot:  

ֵּ֥הּו( יח) ֶפׁש־ ַמכ  הֶנָֽ ֖ נָּה ְבֵהמָּ ְלֶמָ֑ ת ֶנֶ֖פׁש ְיׁשַׁ חַׁ ִּ֥ ֶפׁש תַׁ ָֽ  :נָּ

יׁש( יט) ן ְוא ִ֕ ֵתִּ֥ י־י  ָֽ ֹו ֖מּום כ  יתָ֑ ֲעמ  ר בַׁ ֲאֶׁשֶ֣ ה כַׁ שָָּׂ֔ ן עָּ ֶשה ֵכ֖ ִּ֥ ֹו ֵיעָּ  :לָֽ
ֶבר( כ) ת ֶׁשֶׁ֚ חַׁ ֶ֣ ֶבר תַׁ ן ֶׁשָׂ֔ י  ת עֶַׁׁ֚ חַׁ ֶ֣ ן תַׁ י  ן עַָׁׂ֔ ת ֵׁש֖ חַׁ ֶ֣ ן תַׁ ר ֵׁשָ֑ ֲאֶׁשֶׁ֨ ן כַׁ ֵתִּ֥ ם מּום   י  דָָּׂ֔ אָּ ָֽ ן בָּ ִּ֥  ֵכ֖ נָּ ֹו ֶתןי   :בָֽ

 i. The term “Maka” does not appear in v. 19? The effect of “Maka.” 

ii. If v. 19-20 are dealing with injury, then by implication, v. 21 is not dealing with murder, but   

rather injury, even with respect to injuring a human being, and if the term “Yumat” is used, 

does this not imply that the corresponding limb must be eliminated, rather than simply 

compensated for?   

1. If the language “Yeshalmena” is used for animal injury in the same verse, the 

“Yumat” must be understood as being fulfilled by payment. 

2. It is written in v. 19 “KaAsher Asa, Kein Yeiaseh Lo” (which cannot be exactly carried 

out if one tries to satisfy lex talionis. (See answer to Alef 4 above.) 

 


