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Tzedaka: Unit 6 

Midrash Halacha:1 Is it logically and conceptually possible that the Tora authorizes Jews to be more 

lenient about certain matters than non-Jews? 

  ד פרשה דנזיקין מסכתא - משפטים ישמעאל דרבי מכילתא

יׁש וְִכי־יִָזִ֥ד( יד:כא שמות)  הּוַעל־ ִאִ֛ ה ְלָהְר֣גֹו ֵרֵעֵ֖ ם ,ְבָעְרָמָ֑ י ֵמִע֣ ּנּו ִמְזְבִחִ֔ ֵ֖  :ָלֽמּות ִתָקח 
 

 . אחרים את להוציא --"רעהו"

 , דמים שפיכות על מוזהרים היינו, תורה מתן קודם, אומר עקיבא בן איסי - 

  ?הוקלו ,שהוחמרו תחת ,תורה מתן לאחר           

 .לשמים מסור ודינו, ודם בשר מדיני פטור, אמרו באמת  

 

 יא הלכה ב פרק הנפש ושמירת רוצח הלכות ם"רמב
 צריך ואין ",רעהו על איש יזיד וכי" (יד:כא שמות)' שנ דין בבית עליו נהרג אינו תושב גר שהרג ישראל

  ...הגוי על נהרג שאינו לומר 

 

  "'.וכו תושב גר שהרג ישראל" משנה כסף

  ..אחרים. את להוציא "רעהו"—"רעהו על איש יזיד "וכי במכילתא

 תורה, מתן לאחר דמים; שפיכות על מוזהרים היינו תורה מתן קודם :אומר עקיבא בן איסי

  ".לשמים מסור ודינם ו"ב מדיני "פטור אמרו: באמת ?הוקלו שהוחמרו, 

  .חייב שמים בדיני אבל כלומר ד,""בב עליו נהרג "אינו רבינו: שכתב וזהו

  

  ב עמוד לב דף חולין מסכת בבלי תלמוד
 . כשרה - הריאה ניקבה כ"ואח הקנה את שחט: לקיש בן שמעון רבי אמר...

 , בקנה תלויה ריאה וחיי הואיל, בריאה אלא לקיש בן שמעון רבי אמר לא: רבא אמר

 ...לא ,מעיים בבני אבל 

  א עמוד לג דף שם
 כוכבים עובדי מזמנין ואין, מעיים בני על ישראל מזמנין --לקיש בן שמעון' מדר מינה שמע :יעקב בר אחא רב אמר

 ; מעיים בני על 

 , להו אישתרי ,מעלייתא שחיטה דאיכא כיון, מילתא תליא דבשחיטה ,ישראל? טעמא מאי

 . דמו החי מן כאבר הני, מילתא תליא ובמיתה ,להו סגי דבנחירה ,כוכבים עובדי 

 : ליה דאימא ובעי, יעקב בר אחא דרב קמיה יתיבנא הוה: פפא רב אמר

 ? אסור כוכבים ולעובד ,שרי דלישראל מידי איכא מי 

 .קאמר טעמא הא דאמינא, ליה אמרי ולא
 

Mechilta D’Rabbi Yishmael, Parashat Mishpatim, Masechta DeNezikin #4 

 (Shemot 21:14 “And if a man come presumptuously upon his neighbor, to slay him with guile;  

   thou shalt take him from Mine Altar, that he may die.”) 

“His neighbor”—to exclude “others” (not his “neighbor,” i.e., non-Jews). 

                                                           
1 Midrash Halacha (Hebrew: ֲהָלָכה) was the ancient Judaic rabbinic method of Tora study that expounded upon the 
traditionally received 613 Mitzvot ("laws") by identifying their sources in the TaNaCh (Hebrew Bible), and by 
interpreting these passages as proofs of the laws' authenticity. Midrash more generally also refers to the "non-
legal" interpretation of the TaNaCh (Aggadic Midrash). The term is applied also to the derivation of new laws, 
either by means of a correct interpretation of the obvious meaning of scriptural words themselves or by the 
application of certain hermeneutic rules… https://en.wikipedia.org/wiki/Midrash_halakha  
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Isi ben Akiva said: Before the Tora was Given (on Sinai), we were enjoined against murder.2  

After the Tora is Given, rather than the laws becoming stricter (for the Jews), 

(how is it possible that) they are made more lenient?3  

In fact, they said: Exempt from this-worldly laws (and prosecution), but 

accountable by the Laws of Heaven.4  

 

RaMBaM, Mishneh Tora Hilchot Rotzeach U’Shmirat HaNefesh 2:11 

A Jew who killed a “Geir Toshav” (someone who observes the Seven Noachide Commandments) should 
not be executed by the court, as implied by Shemot 21:14, which introduces the laws regarding the 
punishment for murder, by stating: "When a man acts intentionally against his neighbor, killing him...." 
Needless to say, this ruling applies with regard to a gentile (who does not observe the Seven Noachide 
Commandments)… 
 

Kesef Mishneh,5 d.h. Yisrael SheHarag Ger Toshav VeChulai 
(After quoting Isi ben Akiva’s comment in the Mechilta cited above) And this is what our teacher 
(RaMBaM) wrote, i.e., “should not be executed by the (this-worldly) court,” that is to say, but in 
the Court of Heaven he (the perpetrator) is culpable. 

 

Chullin 32b; 33a 

R. Shimon b. Lakish said: If the lung was pierced after he had cut the windpipe [but before he had cut  
 the gullet], the slaughtering is valid. 
Rava said: This decision of Reish Lakish applies only to the lung because the vitality of the lung is entirely 
 dependent upon the windpipe, but it does not apply to the intestines… 
R. Acha b. Yaakov said: One may conclude from the ruling of R. Shimon b. Lakish that an Israelite 
 may be invited to partake of the intestines, but not a non-Jew.  
 Why is this? 
 — Because to an Israelite everything depends upon the (proper ritual) slaughtering; 
  therefore, since here the animal has been properly slaughtered (even if as yet not  
  completely dead) he may partake of the intestines.  
 To the gentile, however, everything depends upon the death of the animal (and not   
  upon ritual slaughtering), for even stabbing would be sufficient (as long as the animal is  
  dead as a result, since among the Seven Noachide Commandments is the prohibition  
  against eating a limb from a living animal); therefore the intestines (of an animal  
  slaughtered by an Israelite) would be regarded as a limb (cut off) from a living animal. 

                                                           
2 The prohibition against murder is one of the Seven Noachide Commandments (see Sanhedrin 56a) and therefore 
all human beings including Jews, regardless of the identities of the perpetrator or victim, were prohibited from 
engaging in homicide, before this set of laws was superseded by the laws of the Tora at Sinai. 
3 It is illogical that the prohibition against a Jew murdering a non-Jew should suddenly no longer be prohibited by 
law. If anything, the rules applying to Jews should be more strictly enforced, rather than becoming comparatively 
more lenient! 
4 The law in a number of places draws a distinction between the Beit Din Shel Mata (the this-worldly court) and the 
Beit Din Shel Ma’ala (the Heavenly Court). While from a concrete point of view, by not being held liable in the Beit 
Din Shel Mata, a perpetrator could be under the impression that he has “gotten away” with his crime, being 
subject to the judgment of the Heavenly Court is assumed to be a much more difficult situation.  
 This distinction becomes part of what is known as “Pascal’s Wager.” See 
https://en.wikipedia.org/wiki/Pascal%27s_Wager  
5 A commentary on Mishneh Tora by R. Yosef Karo (b. 1488 – d. March 24, 1575). 

http://www.chabad.org/9882#v14
https://en.wikipedia.org/wiki/Pascal%27s_Wager
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R. Papa said: ‘As I was sitting before R. Acha b. Yaakov, I thought of putting the question to him:  
 Is there anything which is permitted to an Israelite and forbidden to a gentile?  
 But I did not ask him this, for I said to myself: "He has himself suggested the reason for it.” 
  

 

 Questions for thought and discussion: 
1. The assumption of both Isi ben Akiva in the Mechilta and R. Papa in Chullin is that the Tora, and 

therefore Judaism should constitute a higher standard of obligation than what applies to non-
Jews. How does this complement the concept found in two verses in Yeshayahu:  
 42:6 
 I the Lord have Called thee in righteousness, and have Taken hold of thy hand, and Kept 
 thee, and Set thee for a covenant of the people, for a light of the nations. 
 49:6 
 Yea, He Saith: “It is too light a thing that thou shouldest be My Servant to raise up the 
 tribes of Yaakov, and to restore the offspring of Israel; I will also Give thee for a light of 
 the nations, that My Salvation may Be unto the end of the earth.” 
How might this concept apply to the Mitzva of Tzedaka? 

2. If Kesef Mishneh is correct in that RaMBaM bases his Halacha on the Mechilta, why isn’t it 
misleading for him to leave out the phrase, “but accountable by the Laws of Heaven”? Isn’t the 
reader liable to gain a false impression in the absence of this qualifying phrase that R. Yosef Karo 
states is implicit in RaMBaM’s formulation? 

3. Just because there is a reason for R. Acha b. Yaakov’s distinction, will the unsophisticated 
onlooker understand that one should not extrapolate from this Halacha a double standard that 
legislates leniencies for the observant Jew? 

 

Practical Applications of the sources: 

1. In light of these sources, what should be assumed, at least initially, when one confronts a ruling 

that suggests that the Tora is more lenient than an alternative law code that applies to non-

Jews, such as the Noachide code?  

2. Do you live your life not only with respect to ritual matters, but also in terms of interpersonal 

relationships and obligations, in accordance with the assumption of Isi b. Akiva and R. Pappa, 

i.e., the Tora sets a much higher bar for the compliance of Jews as compared to non-Jews? 

 

 


