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Relations with the Non-Orthodox Unit 18 
Talmud If a person wishes to sin, should he be permitted to do so? 
 

 תלמוד בבלי מסכת בבא קמא דף סט עמוד א 
 אמר רבי יוחנן: 

 שניהם אינן יכולים להקדיש,  -גזל ולא נתייאשו הבעלים " 
 זה לפי שאינו שלו,   
  "ברשותו.וזה לפי שאינו   

 ומי אמר ר' יוחנן הכי? 
 , "הלכה כסתם משנה"והא"ר יוחנן:  
 היו מציינין אותו בקזוזות אדמה,  כרם רבעיותנן:  
 סימנא כי אדמה,   
 שרי לאיתהנויי מינה;  ,מה אדמה איכא הנאה מינה, אף האי נמי כי מפרקא   
 בחרסית,  - ערלהושל   
  סימנא כחרסית, מה חרסית שאין הנאה מינה, אף האי דלית ביה הנאה מיניה;    
 בסיד,  - קברותושל  
 סימנא דחיור כעצמות, וממחה ושופך כי היכי דניחוור טפי;    

 
 אמר רבן שמעון בן גמליאל:  
 , דהפקר נינהו, שביעיתב -בד"א "  
   ”.הלעיטהו לרשע וימות -אבל בשאר שני שבוע   
    

 1!”כל הנלקט מזה מחולל על המעות הללו“ :והצנועין מניחין את המעות, ואומרים 

 
 2שו"ת חוות יאיר סימן קמב 

  דהלעיטהו לרשע וימותוהנה טעמא דרשב"ג ...
 וכך מפורש בברייתא שהביא בש"ס ב"ק ס"ט ע"א.  

דהמשמעות בפשטי' דלא לבד בהאי מלתא גופא דלא נקפיד להזהירו מאיסור אם  ,ואני תמה מאד על לשון זה
  .רק בכל שהוחזק רשע ,יש בו עוד איסור שיעבור בלאו הכי נמי 

ואנו מוזהרין על כל איש ישראל להזהירו בחשש שוגג  ?ואיך יתכן זה ,גם משמע דשרי לספינהו איסור בידים
  3.סי' רכ"ח סט"ו בהג"ה(ולמנעו בכל כוחינו ממזיד )עי' בי"ד  

                                                 
1 Even if the object was obtained illegally, e.g., via thievery. This last statement whereby the “virtuous” are 
attempting to allow for even the ill-gotten gains of thieves to be used by them for whatever they wish (of course 
there would still be a Halachic responsibility for them to compensate the original owner), would appear to 
contradict the implication of R. Yochanan who claims that if something is obtained illegally, it is not the prerogative 
of the thief to do with what he has stolen as he wishes.). 
  ביוגרפיה - חוות יאיר 2
Rabbi Yair Chaim ben Moses Samson Bachrach was born in Leipzig, Germany, in 1638 and studied in various 
yeshivot in Germany. He had a hard life in the rabbinate, and served in various rabbinic positions in Germany. His 
famous responsa, Chavvot Yair, evidence his outstanding rabbinic scholarship and general knowledge, as well as 
his proficiency in Kabbalah. He died in 1702. His responsa Hut haShani that he edited includes responsas by his 
grandfather R. Abraham Samuel b"r Isaac Bachrach (Czechia - Germany, 1575 - 1615) and his father R. Moses 
Samson Bachrach (most of them are his) and from R. Yair Hayyim himself. Bar Ilan CD ROM. 

 שולחן ערוך יורה דעה הלכות נדרים סימן רכח סעיף טו3 
איסור דרבנן, כגון לשחוק. ואם התירו נדר של שחוק, יש מתירין ויש אוסרים.  אין מתירין נדר של דבר איסור, אפילו אינו אלא

הגה: ואם יש מכשול בנדר זה, כגון שיש לחוש שיעבור בלא התרה, כח מתירין לו לכתחלה )הגהות מרדכי דשבועות בשם ר"ת 
ו. )תשובת הרמב"ן סי' רפ"א( ועיין והג"ה בסמ"ג(. וכן מי שנדר שלא לשחוק, ונשתטה לפעמים, וכששוחק ירווח לו, מתירין ל

 לעיל סוף סימן רי"ז הנודר שלא לשחוק מהו בכללו.

Shulchan Aruch, Yoreh De’ah 128:15 
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  ,לאו דווקא "הלעיטהו"ו ,לכן לא מוטל להזהירו בזה הדבר בעצמו ,הרי רשע הוא ,אפילו את"ל בזה דאם יאכלו
 כ"ש אם חמיר מיני'  ,הרי ק"ל החשוד לדבר אחד אינו חשוד לד"א :מ"מ קשה 

 א"מ לדבר חמיר(  ,)ולכן ק"ל מותרה לדבר קל
  !בו ב' איסוריםכ"ש שאינו חשוד לדבר שיש 

 ,דאסור בהנאה הוא ,ערלה חמירה בלאו הכי נמיוגם  ,ה"נ אפשר שיפרוש מן הגזל ע"י איסור מוסיף של ערלה
 ...איסור גזל קילא לאינשיו 

 
Bava Kamma 69a 
R. Yochanan said:  
 “If a robber misappropriated an article and the owner has not abandoned hope of recovering it 
 neither of them is able to consecrate it:  
  the one because it is not his,  
  the other because it is not in his possession.”  
Could R. Yochanan really have said this?  
 Did not R. Yochanan say that the Halacha is in accordance with an anonymous Mishna;  
 and we have learnt:   
  “In the case of a vineyard in its fourth year, the owners used to mark it with clods of  
   earth,  
    the sign implying an analogy to earth:  
    just as in the case of earth a benefit may ensue from it,   
    so also the fruit of this vineyard  will after being redeemed be permitted 
    to be enjoyed.  
  That of Orla used to be marked with potsherds,  
    the sign indicating a similarity with potsherds:  
    just as in the case of potsherds no benefit ensues from them,   
    so also the fruit of Orla could not be enjoyed for any use whatever.  
  A field of graves used to be marked with lime,  
    the sign having the color of white, like corpses.  
    The lime was dissolved in water and then poured out  
    so as to make its color more white.”  
  R. Shimon b. Gamaliel said:  
   These practices were recommended only for the Sabbatical year,  
    when the fruits on the trees were ownerless;  
   for in the case of the other years of the Septennate,   
    you may let the wicked stuff themselves with it till they die (!)... 
  The virtuous however used to set aside money and to declare:  “Whatever has been  
   gleaned from this (vineyard) shall be redeemed by this money.”4 

                                                 
One should not release another from his vow concerning something that was prohibited, even if the prohibition 
was only Rabbinic, e.g., for joviality (i.e., the individual vowed not to act frivolously). And if a vow regarding 
joviality has been removed (without the Chacham having done the right thing which would have been not to 
remove it), there are those who say that the removal stands, while others say that the vow remains in place.  
RaMA 
And if this vow creates the possibility of a stumbling block, e.g., that there is a concern that the individual will 
transgress even without the vow being removed, it should be removed a fortiori (LeChatchila). So too one who 
vowed not to be jovial, and sometimes he becomes naturally and inevitably foolish (despite himself), and when he 
is jovial, it is a relief to him, we remove the vow for him. And see at the end of Siman 217 above, as to what is 
included in a vow not to be jovial.  
4 See fn. 1.  
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Responsa Chavot Ya’ir #1425 
…And behold the reasoning of R. Shimon b. Lakish, “you may let the wicked stuff themselves with it till 
they die”, and so it is stated explicitly in the Mishna that the Talmud quotes in Bava Kamma 69a,  
I am very surprised regarding this statement, because its simple meaning is that not only does he apply 
this principle in this specific matter, i.e., that we are not careful to warn him about the presence of a 
prohibition, even where there may be an additional prohibition that he is transgressing as long as he has 
the status of an evil-doer, but it also implies that it is permitted to directly give him something that is 
prohibited (as opposed to his taking it by himself). And how could this be possible? We are adjured 
about every Jew to warn him when there is a possibility of inadvertent transgression, and to prevent 
him with all of our might from transgressing deliberately (see Yoreh De’ah 228:15 in the RaMA).6 And 
even if you wish to say regarding this, that if he eats it, he is then considered an evil-doer, and for this 
reason there is no responsibility to warn him regarding this specific matter, and the term “let them stuff 
themselves) is not meant literally, it is nevertheless still difficult: we have established that someone who 
is suspected about one transgression is not therefore suspected for something else, all the more so if 
that something else is a more serious offense than the original one. (Therefore we have established that 
even if something is permitted within the context of a less severe transgression, it should not be 
inferred that it is also permitted in a more severe transgression.) This is all the more so true that the 
individual should not be suspected regarding an act that constitutes two transgressions! So too it is 
possible that the individual will refrain from thievery due to the additional prohibition of Orla, and even 
without saying this, Orla is a more severe transgression, since it is not permitted to get benefit from it, 
while the prohibition of thievery is less severe (since it is permitted regarding gaining benefit from what 
has been stolen)… 
 
Questions for thought and discussion:  

1.    While Reish Lakish’s view is only peripheral to the Gemora’s discussion re R. Yochanan, his 
perspective is cited by R. Lichtenstein, Z”L, as relevant to the issue of the extent to which we 
have to be concerned about another’s decision to act in whatever manner he wishes, even if 
it is contrary to traditional observance. Reish Lakish very often contributes to discussions 
dealing with evil-doers and penitents. How does the Talmudic account of his background 
appearing in Bava Metzia 84a7 offer a rationale for this series of comments?  

2.    Particularly having once been in such a position, what might account for Reish Lakish’s 
“cold” approach to evil-doers? Or might it in fact not be “cold”? 

3.    Does Reish Lakish necessarily reject the principle of “Areivut” (see Unit 16)?  

                                                 
5 See fn. 2. 
6 See fn. 3.  
7 Bava Metzia 84a 
One day R. Yochanan was bathing in the Jordan, when Reish Lakish saw him and leapt into the Jordan after him. 
Said he (R. Yohanan) to him, “Your strength should be for the Tora.”  — “Your beauty,” he replied, “should be for 
women.” “If you will repent,” said he, “I will give you my sister (in marriage), who is more beautiful than I.” He 
undertook (to repent); then he wished to return and collect his weapons, but could not.  Subsequently, (R. 
Yochanan) taught him Bible and Mishna, and made him into a great man. Now, one day there was a dispute in the 
schoolhouse (with respect to the following: viz.,) a sword, knife, dagger, spear, hand-saw and a scythe — at what 
stage (of their manufacture) can they become unclean? When their manufacture is finished.  And when is their 
manufacture finished? — R. Yochanan ruled: “When they are tempered in a furnace.” Reish Lakish maintained: 
“When they have been furbished in water.” Said he to him: “A robber understands his trade.”  Said he to him, “And 
wherewith have you benefited me? There (as a robber) I was called Master, and here I am called Master.” ”By 
bringing you under the Wings of the Shechina,” he retorted. 
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4.    What does Chavot Yair think can be derived from RaMA on Shulchan Aruch, Yoreh De’ah 
228:15 that appears to refute Reish Lakish’s position? 

 
Practical applications of the sources: 

 1.    What types of signage and indicators would be appropriate in our homes and institutions in  
         the spirit of the Tanna Kamma (anonymous first view) of the Mishna that Bava Kamma 69a  
         quotes in its challenge to R. Yochanan’s view? 

   
  
  

 


