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Mishpatim 5724 “The Four Shomrim” http://www.nechama.org.il/cgi-bin/pagePrintMode.pl?Id=235  

 שמות פרק כב
ֻגנ    ר וְׁ מ ֹ֔ ִלי֙ם ִלׁשְׁ ֹו־כֵּ ֶסף אִּֽ הּו ֶכֶּ֤ עֵֵּ֜ יׁש ֶאל־רֵּ ֩ן ִאִ֨ י־ִיתֵּ ִָֽים:)ו( ִכִּֽ ָנִּֽ ם ׁשְׁ ֵ֥ לֵּ ׁש  ָנ ב יְׁ ג  א ה  ֵ֥ יׁש ִאם־ִיָמצֵּ ית ָהִאִ֑ ֵּ֣  ב ִמבֵּ

ֱאֹל ִית ֶאל־ָהִּֽ ב   ל־ה  ע  ִּֽ ב ב  ֵ֥ ר  ִנקְׁ ב וְׁ ָנֹ֔ ג  ֙א ה  א ִיָמצֵּ הּו:ק)ז( ִאם־ל ֶּ֤ ִּֽ עֵּ אֶכת רֵּ ֶלֵ֥ ֹו ִבמְׁ ח ָיד  ַ֛ א ָׁשל   ים ִאם־ל ֵ֥
ל־ֶשִ֨ )√ מֹור ע  ל־ח ֲ֠ ֹור ע  ל־ׁשֶּ֡ ע ע  ׁש  ר־ֶפֶּ֡ ב  ל־ָכל־דְׁ ִּֽ ֱאֹלח( ע  ד ָהִּֽ ה ע ַ֚ ּוא ֶזֹ֔ ֙ר ִכי־הֵּ֣ ר י אמ  ֶׁשֶּ֤ ה א  ָדָ֗ בֵּ ל־ָכל־א  ה ע  ָמֵ֜ לְׁ ל־ש  א קה ע  ים ָיב  

ִׁשיֻע֙ן ֱאֹל ר י רְׁ ֶׁשֶּ֤ ם א  יֶהִ֑ נֵּ ר־ׁשְׁ ב  הּו: סקדְׁ ִּֽ עֵּ רֵּ נ  ִָֽים לְׁ ם ׁשְׁ ֵ֥ לֵּ ׁש   ים יְׁ
ה ָמ  הֵּ ָכל־בְׁ ה וְׁ ֹור אֹו־ֶשַ֛ ֹור אֹו־ׁשֵ֥ מִ֨ הּו ח  עֵֵּ֜ יׁש ֶאל־רֵּ ֩ן ִאִ֨ י־ִיתֵּ ה: )ט( ִכִּֽ ֶאִּֽ ין ר  ֵ֥ ה אֵּ ָב  ר אֹו־ִנׁשְׁ ֵ֥ ב  ת אֹו־ִנׁשְׁ ַ֛ ר ּומֵּ מ ִ֑  ִלׁשְׁ

א יְׁ   √ ל ֵ֥ יו וְׁ ָעָל  ח בְׁ ֵ֥ ָלק  הּו וְׁ ִ֑ עֵּ ֶלֵּ֣אֶכת רֵּ ֹו ִבמְׁ ַ֛ח ָיד  א ָׁשל  ם ִאם־ל ֵ֥ יֶהֹ֔ נֵּ ין ׁשְׁ ֵּ֣ ֶי֙ה בֵּ ק ִתהְׁ ָוָ֗ ק  ת יְׁ ֵּ֣ ֻבע  ם:)י( ׁשְׁ ִּֽ לֵּ  ׁש 

ם ִלבְׁ  לֵּ  ׁש  ֹו יְׁ ִעמִ֑ ב ִיָגנֵּ ב מֵּ ִאם־ָגנ ֵ֥ יו:)יא( וְׁ  ָעָלִּֽ
ם: פ √ ִּֽ לֵּ ׁש  א יְׁ ה ל ֵ֥ ָפ  רֵּ טְׁ ד ה  ִ֑ הּו עֵּ ֵּ֣ ִבאֵּ ף יְׁ ף ִיָטרֵּ   )יב( ִאם־ָטר ֵ֥

ם: √ ִּֽ לֵּ ׁש  ם יְׁ ֵ֥ לֵּ ֹו ׁש  ין־ִעמ  יו אֵּ ָעָלֵ֥ ת בְׁ ִ֑ ר אֹו־מֵּ ֵּ֣ ב  ִנׁשְׁ הּו וְׁ עֵּ  ם רֵּ ִעֵ֥ יׁש מֵּ ל ִאַ֛ ֵ֥ א  י־ִיׁשְׁ ִכִּֽ  )יג( וְׁ

יר √ ם ִאם־ָשִכֵּ֣ ִ֑ לֵּ ׁש  א יְׁ ֹו ל ֵּ֣ יו ִעמ  ָעָלֵ֥ ֹו: )יד( ִאם־בְׁ ָכרִּֽ א ִבשְׁ ּוא ָב   הֹ֔

Mishna Bava Metzia 93a: 

There are four types of “watchmen”: 1) the unpaid watchman, 2) the borrower, 3) the paid watchman,  
and 4) the renter.  
 
(If the watchman does not have the object or animal when the owner comes to retrieve it,]  
 
1) the unpaid watchman takes an oath (and thereby is absolved of responsibility) over everything 
(whatever he claims happened to the object or animal); 
 
2) the borrower pays for any type of loss;  
 
3) the paid watchman and 4) the renter take oaths if [the animal or object they were watching  
or renting] was broken, taken captive, or died (Anus), but they must pay for a loss or theft (Peshi’a.) 
 

Alef.  

1.  Because the consequences are so different, it can be understood what the original terms of 

the agreement between the owner of the object and the watchman were. Since in v. 8, as 

long as no criminal behavior on the part of the watchman can be demonstrated, the only 

consequence is that the watchman swear to what he claims happened. Since he was never to 

receive compensation for his services, it is clear that he is not held responsible for what 

happened whether it was Ones or Peshi’a.  

 However, v. 11 states that if the watchman was negligent in his guarding of the object 

(Peshi’a), he must compensate the owner for the object’s loss, this shows a heightened level 

of responsibility that was incurred by his expecting to be paid for his services.  

2.   

 רשב"ם שמות פרשת משפטים פרק כב פסוק ו
ובפרשה  ,ה ואבידהבפרשה זו פוטר את השומר מגנב -)ו( כי יתן איש אל רעהו כסף או כלים וגו' 

 שנייה מחייבו בגניבה ואבידה, ופירשו רבותינו ראשונה בשומר חנם, שניה בשומר שכר. 

, מטלטלין "לשמור כסף או כליםכי יתן איש אל רעהו "שכת' בה  פרשה ראשונהולפי פשוטו של מקרא 

מרן כשמירת כשאר חפציו נתנן לו. לפי]כך[ אם נגנבו בביתו פטור, כי ש בתוך ביתוהם ולשומרם 

 חפציו. 

, ודרך "לשמור חמור או שור או שה וכל בהמהכי יתן איש אל רעהו "שכת' בה  פרשה שנייהאבל 

 , ולכן אם נגנבו חייב:על מנת לשומרם מגנבים הפקידם לו, ודאי כשהפקידם, לרעות בשדהבהמות 

1 

3 
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Beit.  

1.  RaShI believes that the simple meaning of the verse cannot attribute the quote 

 to either the owner of the object or the watchman, but rather to a ”כי הוא זה“

witness, because if there were no witnesses, the case could never go to trial. The 

judges would have nothing to base a decision upon, since it would come down to 

a case of “the מפקיד said; the שומר said.” 

2.  Even though one of the indicators according to Nimukei RaShI that we are not 

dealing with witnesses is the singular of the verb יאמר, since, minimally, for 

witnesses, two or more would be required:  

 

Devarim 17:6 “At the mouth of two witnesses, or three witnesses, shall he 

that is to die be put to death; at the mouth of one witness he shall not be put 

to death.” 

Ibid. 19:15 “One witness shall not rise up against a man for any iniquity, or 

for any sin, in any sin that he sinneth; at the mouth of two witnesses, or at 

the mouth of three witnesses, shall a matter be established.” 

 

the Rabbis state a rule that when the singular of עד appears in the Tora, unmodified by a 

number, it signifies a “set” of witnesses, i.e., at least two:  

  

 )על פי סוטה ב:( רש"י דברים פרק יט פסוק טו
 אלא אם כן פרט לך בו אחד: ,שבתורה שנים "עד"כל  :זה בנה אב -)טו( עד אחד 

Gimel.  

1.  RaShI’s difficulty is defining the object of “ולקח” since no object has been mentioned in the 

verse.  

2.  One might think that since we are dealing at this point with a paid watchman, he would have 

to pay for the animal that he was watching, regardless of the circumstances under which it 

had died (including Anus).  

3.  It is possible that one might think that even if he doesn’t have to pay for the entire animal, he 

would have to at least pay for the depreciation in the value between the living animal and 

the dead carcass (the Hava Amina in HaEmek Davar). Comes RaShI to say that the watchman 

had no monetary culpability at all.  

4.  According to HaEmek Davar, the original issue of “ולקח” not signifying a non-material think, 

like an oath, continues to be in play when considering the simple meaning of the text.  

Daled.  

1.  RaShI/R. Yochanan b.r. Yoshiyahu: The fact that the animal was killed by another has to be 

objectively established via testimony of witnesses. Short of that, the watchman will be 

responsible for the loss, since it is possible that what happened was due to his negligence.  

 .a witness who can attest to seeing what had happened = ”עד“ 

 Ibn Ezra, RaShBaM/R. Yonatan: It is not necessary to establish what took place at the time 

that the animal was killed. It will be obvious from a piece of the victimized animal that this is 

what occurred and therefore the watchman is exempted from further responsibility. “ 

  .evidence that the attack had taken place = ”עד“ 

2.   

 שמות פרק לה
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ֹו  יב ִלבֹ֔ ִדֵּ֣ ל נְׁ ק כ ַ֚ ָוֹ֔ יק  ִּֽ רּוָמ֙ה ל  ם תְׁ ֶכֶּ֤ ִאתְׁ ִּֽ ּו מֵּ חִ֨ ָוִ֑ק)ה( קְׁ ק  ת יְׁ ֵּ֣ רּומ  ת תְׁ ָה אֵּ  ִביֶאֶ֕ ֶׁשת: יְׁ ח ִּֽ ֶסף ּונְׁ ב ָוֶכ   ָזָהֵ֥
Just as in 35:5, what comes after the verb “to bring” is the object under discussion, rather 

than someone who can attest to it, so too it would follow that in 22:12, it is a piece of the 

torn animal that the watchman will bring, rather than witnesses who can support that they 

witnessed the attack being carried out. Therefore, it supports R. Yonatan, as well as Ibn Ezra 

and RaShBaM.  

3.  R. Yochanan could rely on the same source that was cited in Beit 2 above.  

4.  Ibn Ezra and RaShBaM could cite as a support to their position an aspect of the story of Yosef:  

 בראשית פרק לז
ם: ָדִּֽ ֶנת ב  ֻכת   ּו ֶאת־ה  לֵ֥ בְׁ ים ו ִיטְׁ יר ִעִזֹ֔ ִעֵּ֣ טּ֙ו שְׁ ח  ִָֽיׁשְׁ ִּֽ ף ו  ִ֑ ֶנת יֹוסֵּ ת ֵּ֣ ּו ֶאת־כְׁ ח   )לא( ו ִיקְׁ

נֶ  ת ֹ֧ כְׁ א ה  ֶכר־ָנָ֗ אנּו ה  את ָמָצִ֑ ּו ז ֵּ֣ ר  ם ו י אמְׁ ִביֶהֹ֔ יאּ֙ו ֶאל־א  ים ו ָיִב֙ ִסָ֗ פ  ֶנת ה  ת ֵּ֣ ֞חּו ֶאת־כְׁ לְׁ ׁש  ָֽיְׁ ִּֽ א:)לב( ו  וא ִאם־ל ִּֽ ךַ֛ ִה   ת ִבנְׁ
5.  It seems to me that Ibn Ezra and RaShBaM determined that “עד” is not to be understood in 

accordance with its typical meaning by logic. Since the odds of one person, let alone two, are 

against their witnessing what transpired in the field (see RaShBaM in Alef 2 above) when a 

predatory animal attacked another and killed it, in effect, if “עד” meant what it usually did, 

there would never be a case where the watchman would be exempted. In order to make 

such an outcome possible, “עד” had to be defined in an atypical manner.  

6.  According to R. Yonatan, the interpretation of the verse would be the opposite of what the 

Tora states, i.e., “he (the watchman) will bring proof,” not that the owners have to go out to 

the scene of the crime to exempt the watchman. Why would they agree when it is they who 

will be incurring the loss? Therefore, RaShI was not prepared to cite R. Yonatan even as a 

“Davar Acher.” 

Heh.  

1.  RaShI is bothered by the verse’s implication that in every case of “Tereifa” the watchman 

would be exempt, when in fact this was only in those cases where he was considered unable 

to do anything about the attack, i.e., the animal was so large and vicious that his efforts to 

drive it away would probably prove futile, to the exclusion of an attack perpetrated by a less 

frightening animal.  

2.   

 בראשית פרק לא
ח   י א  ִכֵּ֣ יך ָאנ  ֶלֹ֔ אִתי אֵּ ֵּ֣ בֵּ ָפ֙ה ל א־הֵּ רֵּ ָלה:)לט( טְׁ יְׁ י ָלִּֽ ִת  ֻנִּֽבְׁ ֹום ּוגְׁ י יֹ֔ ִתֵּ֣ ֻנִּֽבְׁ ָנה גְׁ ֶׁשִ֑ קְׁ ב  י תְׁ ָנה ִמָיִד   ֶטֹ֔

  ר' יוסף בכור שור 
)לט( טרפה לא הבאתי אליך: לא נפל זאב בעדר והצלתי שני כרעים או בדל אזן לעד שנטרפה, 

 ...להיות פטור, כמו שכתוב "אם טרף יטרף יביאהו עד"

Since in certain situation, a shepherd/watchman would be exempt if a vicious animal would 

attack the herd he was watching, why wasn’t Yaakov more limited in his claims to Lavan? 

Apparently, Yaakov risked life and limb, even in cases where he would have had an “out.” 

 literally, who whispered to you to say such a thing, i.e., make a distinction—ומי לחשך לומר כן .3

between vicious animals and those that are “not so much”?   

4.  Even though RaShI’s initial comment alludes to some distinction among cases of Tereifa, we 

are not told what it is. It is only the logical deduction from Mita that allows us to understand 

the nature of the distinction between those cases of Tereifa for which the watchman is 

exempt and those where he is responsible for the value of the dead animal.  

Vav.  
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1.  In addition for the “פ” for “Petucha” that divides v. 12 from v. 13, to begin the latter with 

 suggests that we are dealing with an entirely new case. Furthermore the previous two ”וכי“

cases begin with the verb “יתן” while this instance in v. 13 begins with “ לישא ”.  

2.  The borrower is responsible for all situations and therefore must make monetary 

compensation if something happens to the thing that he borrows.  

 Re paid and unpaid watchmen, there are cases where the watchman is exempt.  

Zayin.  

1.  RaShI interprets that the subject of the final phrase in v. 14 is the animal that is rented, in this 

case, an ox. The word “שכרו”’s antecedent is similarly the ox, i.e., his rental fee.  

2.  While the verse describes how the ox comes into the domain of the renter, the consequence 

of what sort of indemnity, if any, has to be paid, is not spelled out.  

3.   

 מזרחי )רא"ם( שמות פרק כב פסוק יד
בא בשכרו ליד השוכר הזה, ולא בשאלה, ואין כל ההנאה שלו כו' ואין לו משפט שואל להתחייב 

ל ביאת דבר בדבר, והכתוב קצר בלשונו. באונסין. הוסיף לומר "ליד השוכר", מפני שהביאה מורה ע

הוצרך לומר שבא "ליד השוכר" הרמוז במלת "שכיר", שאין שכיר בלא שוכר. והוסיף לומר "הזה", 

 כלומר הרמוז פה במלת שכיר.
4.  R. Meir—Socher like Shomeir Chinam: Since the watchman pays for the privilege of using the 

object, even if something happens to it, he should be exempt. The payment excuses him 

from all responsibility. 

 R. Yehuda--  “        “           “       Sachar: Even though the watchman paid for the privilege of 

using the object, he will still be accountable for negligence on his part leading to the objects 

diminution or destruction. 

Chet.  

1.  Mishlei 28:22 “He that hath an evil eye hasteneth after riches, and knoweth not that want 

shall come upon him.” 

 While the renter needed two cows, he was too cheap to obtain them in that manner, and 

decided to rent one, and borrow another. However, things will turn out badly for him in the 

sense that the animal he borrowed will die not in the presence of his owner, and the 

borrower, who thought he was saving money on the rental, will be responsible to pay for the 

dead animal.  

2.  Thinking that you can “game the system” might not always turn out so well for you, since 

ultimately, you are just not in control.  

 

 

 

 

  


